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United States 
Circuit Court of Appeals 


For the Ninth Circuit 


Paciric GreEyHouND LinEs, a corporation, 
Appellant, 

VS. \ 

" 
Zoa H. Zany and Jack Zann, her husband, 
Appellees. 


APPELLANT'S OPENING BRIEF 


Upon Appeal from the District Court of the United States 
for the District of Arizona. 


IL 


JURISDICTIONAL STATEMENT 
This suit was originally brought in the District Court 
of the United States for the District of Arizona by the 
filing on December 9, 1944, of a complaint in which plain- 
Nore: All figures in parentheses, thus (3), refer to pages of the 


printed transeript of record unless otherwise expressly 
identified. 
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tiffs seek to recover from defendant damages in the sum 
of Fifty-one Thousand Five Hundred Sixty-five Dollars 
($51,565.00) by reason of injuries received by the plaintiff, 
Zoa H. Zane, in a motor passenger bus accident which 
occurred on or about December 11, 1942, in the vicinity of 
Indio, California. It is alleged in the complaint that after 
said accident the defendant paid plaintiffs the sum of Four- 
teen Thousand Five Hundred Dollars ($14,500.00) in settle- 
ment of the same, and a written release was signed, exe- 
cuted, and delivered to the defendant by the plaintiffs; but 
it is further alleged that at the time of the execution of 
said release the plaintiffs believed that the only injury re- 
ceived by the plaintiff, Zoa H. Zane, was an injury to her 
right foot and lower right leg which necessitated amputa- 
tion of the said right leg below the knee. It is further alleged 
that thereafter plaintiffs discovered that in addition to the 
injury necessitating the amputation of Zoa H. Zane’s right 
leg below the knee, she suffered a fracture of her right 
femur or thigh bone at the time of said accident which was 
unknown at the time of the execution of the release, and the 
damages sought to be recovered are on account of said 
injury (2-20). 

The jurisdiction of the District Court over the parties 
and the subject matter was invoked under Paragraph (1), 
Section 41, Title 28, United States Code, because: (a) the 
suit is between citizens of different states, plaintiffs being 
citizens and residents of the State of Arizona, and the de- 
fendant being a citizen and resident of the State of Cali- 
fornia, duly qualified and authorized to do business in the 
State of Arizona as a foreign corporation (2); and (b) the 
value of the matter in controversy execceds exclusive of 
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interest and costs the sum of Three Thousand Dollars 
($3,000.00) (20). 

Jurisdiction is conferred upon this court to entertain 
and decide the case upon this appeal by Section 225, Title 
28, United States Code (the case not falling within Section 
345 of the same title) in that a verdict of the jury for the 
sun of Ten Thousand Dollars ($10,000.00) in favor of the 
plaintiffs was returned on May 22, 1945 (58), and on May 
28, 1945, judgment was entered in favor of plaintiffs and 
against said defendant on said verdict for the sum of Ten 
Thousand Dollars ($10,000.00) together with interest 
thereon at six per cent (6%) per annum from May 22, 
1945, and for costs taxed and allowed in the sum of Twenty- 
three Dollars and Twenty-six Cents ($23.26) (59-61). On 
June 1, 1945, defendant filed its motion for judgement for 
defendant notwithstanding the verdict and for judgment in 
accordance with motion for directed verdict; and alterna- 
tive motion for new trial (61-65), which motions were de- 
nied on July 25, 1945 (67). Thereafter on October 18, 1945, 
defendant filed notice of appeal, supersedeas and cost bond, 
and designation of record and proceedings to be contained 


in record on appeal (68-72). 


tht, 
STATEMENT OF THE CASE 


The complaint filed herein is in three counts, the first 
count stating in substance as follows: 
After alleging jurisdictional facts, and the fact that 


defendant was a carrier of passengers for hire, it is stated 
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that the plaintiff, Zoa H. Zane, on December 11, 1942, was 
a paid passenger on a bus of the defendant, and that ata 
point in the State of California near Indio there was an 
accident due to the negligence of the defendant, and as a 
result plaintiff, Zoa H. Zane, received injuries to her right 
foot and lower portion of her right leg necessitating the 
amputation of the right leg below the knee, and in addi- 
tion thereto received a fracture of her right femur or thigh 
bone. Recovery is sought in the sum of Fifty-one Thousand 
Five Hundred Sixty-five Dollars ($51,565.00) for said frac- 
ture of right femur or hip (2-6). 

In the second count plaintiffs reiterate the allegations 
of the first count concerning the accident and injuries re- 
ceived, and in addition allege that the plamtiff, Zoa H. 
Zane, was taken to a hospital in Indio, California, where 
her right leg was amputated below the knee. Soon there- 
after a claim agent of the defendant called upon the plain- 
tiff at the hospital and stated that the attending doctor was 
defendant’s doctor, and that defendant would pay for medi- 
cal and hospital services and that the doctor was a capable 
physician, and that plaintiff could rely upon him. The 
doctor attended Zoa H. Zane daily and the claim agent 
visited her frequently, and both the doctor and claim agent 
were agents acting for the defendant. It is further alleged 
said plaintiff while in the hospital was in a weak condition, 
and the claim agent and doctor gained her confidence, and 
she relied upon and believed their statements; that said 
alleged agents of the defendant falsely represented to plain- 
tiff that her only injury was the injury to the right foot and 
lower right leg which necessitated the amputation, and that 


she had not sustained any other injuries, and that she would 
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be able to use an artificial limb and be able to walk without 
the aid of crutches, and in course of time would be able to 
use an artificial limb to practically the same extent as 
though she had her natural leg and foot. It is further al- 
leged that plaintiff believed and relied upon said represen- 
tations which were false and untrue, and made by said 
agents knowing the same to be false and untrue, or reck- 
lessly made without regard to their truth or falsity; it is 
alleged that in addition to said amputation of leg plaintiff 
had ‘in said aecident received a fracture of her right hip. 
It is further alleged that while in said hospital said claim 
agent and doctor urged plaintiff, Zoa H. Zane, to agree 
upon a settlement of the claim for damages, and thereafter 
the plaintiffs, Zoa H. and Jack Zane, agreed with the claim 
agent upon a settlement of their claim for injuries below 
the knee for the sum of Fourteen Thousand Five Hundred 
Dollars ($14,500.00) which was paid, and_ plaintiffs 
executed and delivered to defendant a general release pur- 
porting to release and discharge the defendant for any and 
all claims from plaintiffs on account of the accident. It is 
further alleged in said second count that plaintiffs exe- 
cuted said release in rehance upon these representations 
of defendant’s agents that the only injury received by Zoa 
H. Zane was that requiring amputation of the leg below 
the knee, and that they did not know for a long time after- 
wards of the existence of a fracture of the right hip, and 
the release was executed in ignorance of such additional 
injury, and the plaintiffs would not have executed the same 
if they had had knowledge of such injury to the hip, and 
for such reasons the release did not apply to the injury 
to the hip (6-11). 
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In paragraph VI of the second count of the complaint, 
Section 1542 of the Civil Code of California is set forth in 
haee verba (12). It is further alleged in said paragraph 
that under the decisions of the Supreme Court of the State 
of California, a release executed by one who has sustained 
injuries does not cover injuries unknown or unsuspected 
to exist at the time of the release, but covers only known 
injuries, and that no rescission of release or offer to restore 
consideration is necessary (12). 

In paragraph VII of said second count it is alleged that 
the plaintiffs have not been able to tender or repay the 
consideration received by them from the defendant on ac- 
eount of the release for the reason that they did not know 
of injuries to the right hip of plaintiff, Zoa H. Zane, until 
long after the settlement was made; that, therefore, the 
plaintiffs have been and are unable to tender or repay to 
the defendant the consideration received by them; the 
plaintiffs further allege that they are unable to tender 
or repay the defendant the consideration received by them 
on account of the fact that they, the plaintiffs, have been 
compelled to spend a large portion of such moneys for 
medical, hospital, x-rays, nurses, and other expenses in 
trying to heal or cure said injury of the hip (12-18). 

Paragraphs VIL and UX of said second count of the com- 
plaint set forth the damages alleged to have been suffered 
by the plaintiffs on account of said injury to the hip and 
seek recovery in the sum of Fifty-one Thousand Five 
Hundred Sixty-five Dollars ($51,565.00) therefor (8-9, 
BE 

The third count of the complaint is substantially the same 


as the second count. As we read it, the difference is in words 
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and not in substance and we do not deem it necessary to 
recite the allegations (15-20). 
The answer denies all material allegations of the com- 
plaint and sets up the written release as a special defense 
(21-30). 


ie 


SUMMARY OF UNDISPUTED FACTS 

From the evidence it appears that plaintiff, Zoa H. Zane, 
was a passenger on a bus of the defendant, and that on or 
about the morning of December 11, 1942, at a point near 
Indio, California, said bus collided with the rear end of a 
truck, and the plaintiff was injured. She had a child with 
her who was also injured. There is no necessity of going 
into details of the accident as defendant introduced no 
evidence denying neghgence (57-88). She was taken to the 
Coachella Valley Hospital at Indio in an ambulance (89) ; 
some of the injured passengers were taken to the La Casita 
Hospital in Indio (3844), and apparently the ambulances 
were furmshed by the State Highway Patrol and_ the 
Sheriff’s Office at Indio (350). 

She was treated at the hospital by a Dr. Blackman, and 
her right leg below the knee was amputated (89-90). The 
amputation was on a Friday, and on the following Tuesday 
a Mr. Cameron, Claim Agent for the defendant, called upon 
plaintiff (93-94). About a week later Mr. Cameron ealled 
again and at first his calls were about a week apart (185). 
During his first three or four visits he made no effort to 
settle with plaintiff for her injuries and was only solicitous 


of her welfare, and stated that he was calling upon other 
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passengers injured in the accident and arranging settle- 
ments (134-135). He never discussed settlement and never 
asked plaintiff what she demanded, and made no offer until 
after the second operation upon the plaintiff, which opera- 
tion was about six weeks after she entered the hospital 
(135-136). The second operation was for the purpose of 
repairing the stump to enable the patient to wear an arti- 
ficial limb (97). 

The first time Mr. Cameron asked plaintiff, Zoa Zane, 
what she would accept in settlement for her injuries, which 
was about six weeks after she entered the hospital, she de- 
manded $50,000, which was refused (136). About a week 
later plaintiff offered to accept $25,000 which Cameron 
stated he would have to submit to the head office of the 
Greyhound Lines, and later returned to the hospital and 
advised plaintiff that the company would only pay $12,000 
(137). Plaintiff, Zoa Zane, discussed this offer of settle- 
ment with her husband, Jack Zane, who was frequently in 
Indio, and was fully advised of all negotiations for settle- 
ment (137-138). After discussions between the plaintiffs, 
Zoa and Jack Zane, they decided to accept $15,000 for all 
injuries known to have been received in the accident (138), 
and with the approval of her husband (140), Zoa Zane sent 
the following telegram to Cameron on January 29, 1945: 
‘Will Settle for 15000 Plus Hospital Expenses.’’ (Defend- 
ant’s Exhibit A—139). The Greyhound Company paid the 
plaintiffs exactly what they demanded in the telegram—the 
company paid plaintiffs $14,500.00 for injuries to Zoa 
Zane, $500.00 for injuries to the child, and all hospital and 
medical expenses (139-140). 

About three days after plaintiff sent the telegram, Ex- 
hibit A, Cameron delivered plaintiff, Zoa Zane, at the 
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hospital a form of release (141) and as Jack Zane was not 
there at the time, he left the release to be executed upon 
his return (141), and such form of release was in Mrs. 
Zane’s possession until February 19, 1943 (141-142). Mrs. 
Zane claims that the form of release so left with her by 
Cameron was not the same as the release finally executed 
—that it contained all of the same printed matter—but two 
of the blanks were filled in different in that the considera- 
tion was $14,500.00 instead of $15,967.00, and the injuries 
were recited as ‘‘loss of right foot and lower leg’’ (175-176). 
Thereafter, on February 19th Cameron again called at 
the hospital and Mr. and Mrs. Zane were both present. The 
terms of the release were discussed before it was signed 
(145). The release was signed by the plaintiffs, Zoa Zane 
and Jack Zane before the witnesses, Alpha R. Mareum and 
M. Cameron (142). The release, which is defendant’s Ex- 
hibit B in evidence, provides that in consideration of the 
sum of $15,967.00 the plaintiffs release and discharge 
Pacific Greyhound Lines 
‘fof and from any and all claims and demands which 
we now have or may hereafter have, on account of or 
arising out of an accident which occurred on or about 
the 11 day of December, 1942, at Pomt on U. 8. High- 
way No. 99, near Indio, California, resulting in per- 
sonal injury and property damage. 

‘‘Tt is understood and agreed that this release ex- 
tends to all claims of every-nature and kind whatso- 
ever, known or unknown, suspected or unsuspected, 
and all rights under Section 1542 of the Civil Code of 
California are hereby expressly waived. 

‘“‘Mhis release should not be signed unless read by 


or read to the person signing same. 
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‘Section 1542 of the Civil Code referred to in the 
above release reads as follows: 

‘1542. Certain Claims not affected by gencral re- 
lease. A general release does not extend to claims 
which the ereditor does not know or suspect to exist 
in his favor at the time of exceuting the release 
which if known by him must have materially affeeted 
his settlement with the debtor.’ ’’ (143-144) 


At the same time Cameron delivered to plaintiffs one 
draft payable to ‘‘Zoa Zane and Jack Zane, her husband, 
and Coachella Valley Hospital’’ in the sum of $14,500.00 
(Defendant’s Exhibit C in evidence) which draft also 
contained a ‘‘Recerpt and ReELEasE’’ providing that the 
plaintiffs release and discharge Pacific Greyhound Lines 
‘‘of and from any and all claims and demands which the 
undersigned now has or may hereafter have on account of 
or arising out of an accident which occurred on or about 
the 11 day of December, 1942, at or near the city of Indio, 


in state of California.’’ Such ‘‘Receret anp RELEASE’’ 


was 
signed by the plaintiffs and the draft was endorsed and 
eashed by the plaintiffs (146-150). It would appear that 
such draft was deposited by plaintiffs in the Bank of Amer- 
ica at Indio on February 27, 1943 (149). Also on February 
19th Cameron delivered to the plaintiffs a second draft 
(Defendant’s Exhibit D in evidence) in the suin of $1467.00 
payable to ‘‘Jack Zane and Zoa Zane, husband and wife, 
and Coachella Valley Hospital and Dr. W. H. Blackman’’ 
which draft contained the same ‘‘RrecErpr aNnp RELEASE’’ 
signed by plaintiffs as Exhibit C. The last mentioned draft 
was endorsed by plaintiffs and delivered to the hospital 


jl 
(151-154). It was in payment of all hospital and medical 
expenses up to the date of settlement (154). 

Mrs. Zane left the hospital about March 8th and returned 
to Phoenix. Mrs. Zane paid hospital and medical expenses 
incurred between February 19th and March 8th, amounting 
to $140.00, from the $14,500.00 paid her by defendant (169- 
170). By the time of the trial of this case the plaintiffs had 
expended the whole of said sum of $14,500.00 (169). Of 
this sum so expended, plaintiff could only account for ap- 
proximately the stun of $825.00 expended for medical and 
hospital expenses and costs of treating injuries since the 
time of the release (170-173). This $825.00 includes $140.00 
paid the hospital at Indio and also a very vague sum paid 
a Dr. Wilson in Los Angeles (170, 171). After returning to 
Phoenix Mrs. Zane continued to suffer the same pains and 
discomfort she had suffered in the hospital in Indio, but 
did not go to a doctor until August, 1948, when she dis- 
covered from X-rays that she had suffered a fractured hip 
in addition to the other injuries (124, 174). Thereafter, an 
operation was performed upon the plaintiff, Zoa Zane, by 
Dr. Lytton-Smith in an effort to produce union of the 
fracture in the femur, which was unsuccessful. In October, 
1943, Jack Zane telephoned to Dr. Blackman in Indio and 
accused him of being responsible for Mrs. Zane’s condi- 
tion and told him that he should be sued (245-246). The 
plaintiffs never brought suit against Dr. Blackman (246). 
The plaintiffs made no demand whatever upon Pacific Grey- 
hound Lines before this suit was filed, which was on Decem- 
ber 9, 1944 (247, 20). 

Defendant’s Exhibit AD in evidence (288-311) consists 
of monthly bank statements and cancelled checks volun- 
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tarily produced by Mrs. Zane to show how the plaintiffs 
expended and what beeame of the money they received 
from the defendant. It appears that the $500.00 paid for 
injuries to the child was paid to Mr. Zane and therefore 
is not reflected in the bank account of Mrs. Zane (240). 
From such bank statements it appears that Mrs. Zane de- 
posited in the First National Bank of Arizona in March, 
1943, $13,896.65 which she states was the balance of the 
$14,500.00 paid her by the defendant remaining on hand on 
her arrival in Phoenix. Between the first of Mareh and 
the last of June, 1943, there do not appear to be any de- 
posits to the account, and all withdrawals were from the 
original deposit. On the last of June, 1943, the balance was 
$11,679.40 (291). In July there were $231.00 in deposits to 
the account which she testified were from her hushand’s 
earnings and other sources. Her balance on the last day 
of July was $11,625.14 (292). This was the month imme- 
diately preceding the time she discovered she had a frae- 
tured hip. In August apparently there were no deposits, 
but there were heavy withdrawals on aceount of the pur- 
chase by the plaintiffs of a home. Her balance at the end 
of August was $5,044.08 (293). Her balance at the end of 
September, 1948, was $3,376.24 (294). (There were some de- 
posits during September.) At the end of October her balance 
was $2,905.85 (296), at the end of November, $2,298.41 
(297). We make note of these balances of September, 
October and November because according to her testunony 
during those months she was operated upon and was under 
treatment by Dr. Lytton-Smith and expended some moneys 
on account thereof. The statements of the months Deecem- 
ber, 1943, to and ineluding November, 1944 (297-306) show 
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many deposits to the bank account and continued expendi- 
tures and withdrawals. Her bank balance at the end of 
November, 1944, (just previous to the filing of this suit) 
was $208.01 (306). Her balance at the last of December, 
1944, was $149.27 (307). 

From the testimony of Mrs. Zane (268-314) and from 
the testimony of Mr. Zane (251-259) it appears that some 
portion of this $14,500.00 was expended by plaintiffs for 
a home and furnishings, and some portion for Defense 
Bonds, most of said Defense Bonds having been cashed 
and expended before the trial of the action. Most of the 
balance of the money was expended for such things as 
new automobiles, jewelry, luxuries of all kinds, loans to 
friends, unexplained moneys paid to Jack Zane, a fine 
assessed against Jack Zane in a criminal court, and other 
things wholly unrelated to any cure or treatment of the 
plaintiff, Zoa Zane. 

We believe the foregoing summary of uncontradicted 
evidence will give the Court a sound basis to follow the 
arguinent made by appellant. There is contradictory evi- 
dence and some other undisputed facts, but we believe the 
recitation of the same under this heading would result in 
unnecessary repetition—such facts ean be better handled 


in the argument. 


IV. 
SPECIFICATIONS OF ERROR 
No. 1. The court erred in denying defendant’s motion 
for a directed verdict in its favor made at the close of all 
the evidence (444-446) and in denying defendant’s motion 
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for judgment for defendant notwithstanding the verdict and 


for judgment in accordance with motion for directed ver- 
dict (61-62) (denied—67) made pursuant to Rule 50 of the 
Rules of Civil Procedure for the District Courts of the 


United States, upon the following grounds and for the 


following reasons: 


(a) The evidence is insufficient to sustain any cause 
of action in favor of the plaintiffs and is insufficient 
to support the verdict or the judgment rendered in ac- 
eordance with the verdict, and the verdict and the 
judgment are not justified by the evidence and are 
contrary to the evidence and the law. 

(b) It affirmatively appears from the evidence that 
a proper and legal release was signed and executed 
by the plaintiffs and delivered to the defendant in con- 
sideration of the payment of a substantial sum by de- 
fendant to plaintiffs, releasing and discharging the de- 
fendant from any and all claims, demands which the 
plaintiffs had at the time of the execution of the re- 
lease, or may thereafter have ou account of or arising 
out of the accident in question in this case (143-144), 

(c) That such release expressly states that it ex- 
tends to all claims of every nature and kind whatever, 
known or unknown, suspected or unsuspected, and the 
plaintiffs expressly waived all rights under Scction. 
1542 of the Civil Code of California, the terms of said 
Section being set out in the said release. 

(d) That in addition to said release plaintiffs re- 
ceived and endorsed two drafts, one in the sum of 
Fourteen Thonsand Five Hundred ($14,500.00) Dol- 
lars (147-150), and one in the swn of Fourteen Hun- 
dred Sixty-seven ($1,467.00) Dollars (151-153), releas- 
ing and discharging the defendant from any and all 
claims and demands of the plaintiffs on account of the 
accident in question in this ease. 
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(e) That there was no evidence showing any inten- 
tional fraud on the part of the defendant or any of its 
agents in procuring the releases, and there was no 
evidence of any false representation intentionally or 
knowingly made by any agent of the defendant in- 
tended to induce the plaintiffs to execute the release. 

(f{) That if any false representation was made by 
any person, there was no competent evidence that such 
person was anagent authorized to bind the defendant 
by such a representation. 

(g) That if any false representation was made by 
any person, there was no evidence that the plaintiffs 
should have relied npon the same or had the right to 
rely upon it. 

(h)- That there was no evidence of constructive 
fraud or mutual mistake sufficient to set aside or re- 
scind a release. 

(i) That if there was constructive fraud or mutual 
mistake, the terms of the release expressly cover the 
same. 

(j) That although plaintiffs seek to rescind a re- 
lease, they have never offered restitution of the bene- 
fits received by them from the defendant on account 
of the release. 

(k) That plaintiffs had expended all the moneys 
received by them from the defendant before filing this 
action, and only a small portion was expended in the 
treatment and cure of the plaintiff, Zoa Zane, of in- 
juries received by her, which were unknown at the 
time of the execution of the release. 

(1) That it affirmatively appears from the evidence 
that plaintiffs gave defendant no notice of rescission 
of the release until the filing of this action, although 
plaintiffs were notified of the additional injuries re- 
ceived by plaintiff, Zoa Zane, and which were unknown 
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at the date of release, more than one year before the 
institution of the action, and knew of the alleged false 
representations during all of that time. 

(m) That it affirmatively appears from the evi- 
dence that after plaintiffs had knowledge of the addi- 
tional injuries and after they hed knowledge of the 
falsity of alleged representations made to them by an 
alleged agent of the defendant, they retained the bene- 
fits received by them from the defendant on account 
of the release, and continued to expend the moneys re- 
ceived by them without notice to the defendant of any 
defect in the release. 

(n) That the defendant was greatly prejudiced by 
the laches on the part of the plaintiffs and the plain- 
tiffs are estopped and barred from now claiming that 
the release was obtained through fraud or mistake. 


No.2. The court erred in permitting the plaintiff, Zoa H. 
Zane, over the objection and motion to strike of the de- 
fendant, to testify as follows: 

““Q@. And were you under the influence of any anaes- 
thetic then? 
A. Well, I had locals and they were partly worn 


off. I was rational then. They took me into the room. 
I saw it was empty and I made some comment abont a 


private room and the nurse said, ‘You have nothing 
to worry about it as the Greyhound will pay for this.’ 

Mr. Baker: We move to strike that part of the an- 
swer on the ground it is purely hearsay and irrele- 


vamt.’’ (90-91) 


in that there is no sufficient evidence that some nurse ata 
hospital was an agent of the defendant, and any statement 
made by such nurse was purely hearsay. 
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No. 3. The court erred in permitting the plaintiff, Zoa 
H. Zane, over the objection and motion to strike of the de- 
fendant, to testify as follows: 

“*Q. And when you saw Dr. Blackman did you have 
a conversation with him? 

A. Yes. I told him what the nurse told me and asked 
him if that was right and he said, ‘Yes, all vou have to 
worry about is to get well.’ He (18) said, ‘You don’t 
need to worry about the bills, that they will be taken 
eare of.’ 

Mr. Baker: ‘‘ We move to strike that evidence on the 
grounds previously assigned.’ (92) 


in that there was no sufficient evidence that Dr. Blackman 
was an agent of the defendant, acting within the scope of 
his authority, or authorized to bind the defendant, and any 
statement made by Dr. Blackman is purely hearsay. 

No. 4. The court erred in permitting the plaintiff, Zoa 
H. Zane, over the objection of the defendant, to testify as 
follows: 

“*Q. Now, I believe you stated that from some talk 
with Ali. Caineron—did vou ever have any talks with 
Mr. Cameron and Dr. Blackman regarding an arti- 
ficial limb? 
A. Yes, I did talk to both of them about 1. 
About when was that? 
Well, it was probably the last part of Jan- 


And that was prior to the settlement? 
Yes. 

Q. And will vou state what was said at that time, 
what the conversation was? 

Mr. Baker: The same objection we have hereto- 
fore made on conversations with either Dr. Black- 


(Q). 
A. 
wary. 
(). 
A. 


man and Mr. Cameron. 
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The Court: You may answer. 

(The question was read by the reporter.) 

The Witness: Well, they were both in the room 
together at one time. 

Mr. Stahl: That was in your room? 

A. Yes, sir; and then they were telling of the peo- 
ple they knew that had artificial lambs, and they both 
told ine that as soon as I was up and had my strength 
back I would be able to wear an artificial limb and 
be as good as new, and the only injuries I had was 
the amputation of iny right foot, lower leg. 

@. And do you recall that they had anything with 
them regarding artificial limbs at that time, or was 
that later? 

A. I think the doctor brought back in one when he 
was alone, had a pamphlet. 

Q. When was that? 

A. Well, | think it was even—it was before Mr. 
Cameron and the doctor were in the room together. 

Q. What did he have with him then? 

A. He had a pamphlet showing a party who had 
had an artificial limb high jumping, and he was ad- 
vertising some brace company that made artificial 
limbs. 

Q. Showing these people using artificial limbs? 

A. Yes. He said I would be able to do the same 
as soon as [ was up and could wear an artificial limb. 

Q. Now, did you—prior to that time did you have 
any talks with Dr. Blackman regarding the extent 
of your injuries? 

A. Oh, yes, several times | asked him about (36) 
my injuries and he always assured me that that was 
all that was the matter with me, was just the ampu- 
tation of my right foot and lower leg and a fractured 
left ankle, which was minor.’’ (105-107) 
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in that there was not sufficient evidence that Dr. Blackman 
was an agent of the defendant, acting within the scope of 
his authority, or authorized to bind the defendant, and 
there was no evidence that Mr. Cameron was such an agent 
of the defendant, authorized to make statements for or in 
behalf of the defendant concerning the physical condition 
of any person, and the statements made to the plaintiff 
were purely hearsay insofar as the defendant is concerned. 
No. 5. The court erred in permitting the plaintiff, Jack 
Zane, over the objection of the defendant, to testify as fol- 
lows: 
peeieeecarcon: What did hie say in regard to— 
What did Dr. Blackman say in regard to the use of 
an artificial limb, if he said anything? 
Mr. Baker: We object to that on the ground it is 
hearsay as far as the Defendant is concerned. 
The Court: All right. He may answer. 
Mr. Carson: Do you remember what he said, Jack? 
A. Well, he said she would be able to use an ar- 
tificial limb; there was no other injuries.’’ (200) 


in that there was no sufficient evidenee that Dr. Blackman 
was an agent of the defendant, acting within the scope of 
his employment or authorized to bind the defendant, and 
any statements made by him to the plaintiff were purely 
hearsay insofar as the defendant is concerned. 

No. 6. The court erred in giving the following instruc- 
tion to the jury, in response to plaintiffs’ Request No. 2 
(42-43), and over the objection and exception of the de- 
fendant (460-461), to wit:: 

You are instructed, that it vou find from a pre- 
ponderance of the evidence that, prior to the execu- 
tion of the release introduced in evidence, an agent 
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or agents of the defendant represented to the plain- 
tiff, Zoa H. Zane, that her only injury was the injury 
to her right foot and lower right leg, which necessi- 
tated the amputation of said leg below the knee, and 
that she had not sustained any other injuries, and 
that she would be able to use an artificial limb and 
avoid the use of crutches, and if you further find 
from a preponderance of the evidence that said rep- 
resentations were not true and that plaintiffs be- 
lieved the saine and relied thereon, and that had it 
not been for such representations and such belief and 
reliance, the plaintiffs would not have executed said 
release, then, although said agent or agents did not 
know that said representations were not true at the 
time they were made, and although there was no 
fraud or wrongful intent on the part of said agent 
or agents to deceive or defraud said plaintiff, the 
plaintiffs are not bound by said release so far as 
the injuries to the right femur or thigh bone of said 
plaintiff, Zoa H. Zane, and the results and conse- 
quences thereof, are concerned, and the plaintiffs can 
recover for such injuries and the results and conse- 
quences thereof if you find from a preponderance of 
the evidence that the neghgence of the defendant was 
the proximate cause of said injuries. (447-448) 


upon the grounds and for the reasons that the same does 
not properly state the law applicable to the facts of this 
ease in that it fails to give proper or any effect to the writ- 
ten release admitted and proven in the case and assumes 
that the release is partially effective and partially void, 
and is not rescinded in its entirety, and further instructs 
the jury that plaintiffs are entitled to recover and to set 
aside the release because of representations made hy agents 
of the defendant claimed to be false, although such falsity 
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was unknown to the agents, and there was no intentional 
fraud. Furthermore, it gives no consideration to the ad- 
mitted fact that plaintiffs had been paid a large sum by 
the defendant for injuries received in the accident in ques- 
tion, and does not instruct the jury to give eredit for sueh 
payment; and, furthermore, said instruction conflicts with 
other instructions given by the court and was confusing 
and misleading to the jury. 

No. 7. The court erred in giving the following instruc- 
tion to the jury, in response to plaintiffs’ Request No. 5 
(44-45) and over the objection and exception of the de- 
fendant (461) to wit: 

You are instructed that if vou find frem the evi- 
dence that, prior to the exeeution of the release in- 
troduced in evidence, Dr. Blackman represented to 
the plaintiff, Zoa H. Zane, that the only injuries she 
had sustained as a result of the accident were the 
injuries to her right lower leg and foot that necessi- 
tated the amputation, and that said plaintiff could 
use an artificial himb, and if vou further find from 
the evidence that said representations were not true 
and that said plaintiff, as a result of said accident, 
sustained a fracture of her right femur or thigh 
bone resulting in a non-union of said bone with the 
hip bone, and that said plaintiff could not and can- 
not use an artificial limb, and if vou further find 
that said representations were believed and relied 
upon by the plaintiffs, and if you further find that 
the claim agent of said defendant knew of, approved 
and ratified said representations, and that the de- 
fendant approved the settlement and accepted the 
benefits thereof, then the defendant is stopped from 
elaiming that said representations cannot be attrib- 
uted to it, and said release is not a bar to this action. 
(448-449 ) 
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upon the grounds and for the reasons stated in foregoing 
Specification No. 6, and upon the further grounds that said 
instruction assumes and instructs the jury that one Dr. 
Blackman was the authorized agent of the defendant and 
the defendant is bound by his representations; and, further- 
more, assumes that the defendant accepted or received bene- 
fits from the execution of the release; and, furthermore, 
instructs the jury that the plaintiffs are entitled to recover 
merely because certain representations were later proved 


to be not true. 

No. 8. The court erred in giving the following instrue- 
tion to the jury, in response to plaintiffs’ Request No. 6 
(45-46), and over the objection and exception of the de- 
fendant (461-462), to-wit: ; 

You are instructed that if you find from a prepon- 
derance of the evidence that the claim agent of the 
defendant, prior to the signing by the plaintiffs of 
the release relied on by the defendant, had left with 
the plaintiff, Zoa H. Zane, a form of release in which 
the consideration was stated to be $14,500.00 and in 
which the accident was stated to have resulted in the 
loss of said plaintiff’s right foot and lower leg, and 
if you further find from the evidence that said plain- 
tiff was led by said clainn agent to believe that the 
release which she was signing and which she signed 
was the form of release that said claim agent had 
left with said plaintiff and that as a result said plain- 
tiff signed said release introduced in evidence, then 
said release is no defense in this suit and your ver- 
dict should be for the plaintiffs for such damages 
as you may find the plaintiffs have sustained by 
reason of and as a result of the injurv to the right 
femur or thigh bone of the plaintiff, Zoa H. Zane, 
if you further find from a preponderance of the evi- 
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dence that the accident was caused by the negligence 
of the defendant and that such negligence was the 
proximate cause of said injury. (449-450) 


upon the grounds and for the reasons stated in foregoing 
Specification No. 6, and upon the further ground that in 
said imstruction the court substantially instructs the jury 
that the form of release signed and executed by the plain- 
tiffs was not the same form first submitted to them, which 
is an unjustified conclusion on the part of the court; and, 
furthermore, said instruction assumes that there was in- 
tentional fraud on the part of the agent of the defendant 
without reciting the elements necessary to constitute inten- 
tional fraud, and without proof to sustain intentional fraud; 
and in said instruction the court instructs the jury that 
the mere fact standing alone of a release signed and exe- 
euted by plaintiffs being different from a form of release 
originally submitted to them entitled the plaintiffs to set 
aside the executed release and to recover. 

No. 9. The court erred in giving the following instruc- 
tion to the jury, in response to plaintiffs’ Request No. 10 
(48-49), and over the objection and exception of the de- 
fendant (462), to-wit: 

You are instructed that if you find for the plaintiffs, 
then it is your duty to fix the amount of damages as 
shown by the evidence relative thereto. In fixing the 
amount of such damages, if any, you may take into 
consideration the age of the plaintiff, Zoa H. Zane, 
the extent of the injuries, if any, to the right femur or 
thigh bone of said plaintiff, and the results aud con- 
sequences thereof, her physical and mental pain, suf- 


fering and inconvenience already endured, if any, and 
that she may endure in the future as a result of such 
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injury, if any, and the character of such injury, wheth- 
er temporary or permanent; you may also consider 
any reasonable expense incurred in the treatment of 
said injury and her inability, if any, to work and earn 
money, and to perform her duties and to engage in 
gainful pursuits, and any impairment of her physical 
powers and any limitations placed upon her in 
the enjoyment of her physical faculties by reason of 
said injury, and allow such sum as will under the evi- 
dence compensate the plaintiffs for said injury, not, 
however, exceeding the sum of $51,565, the amount 
asked for by the plaintiffs in their compaint. (450-451) 


upon the grounds and for the reasons stated in foregoing 
Specification No. 6, and upon the further grounds and rea- 
sons that the court assumed that the plaintiffs were en- 
titled to recover for injuries to the right femur or thigh 
bone of the plaintiff, Zoa H. Zane, separately from other 
injuries received by the plaintiff in the accident and with- 
out giving consideration to such other injuries and without 
instructing the jury that it must give credit to the defendant 
for the amounts paid the plaintiffs for such other injuries. 

No. 10. The court erred in refusing, over the exception 
and objection of defendant (462), Defendant’s Requested 
Instruction No. 2, reading as follows: 

You are instructed that the plaintiffs in this case 
assert and testify that at the time they signed and 
executed the written release which is in evidence they 
did not know that the plaintiff, Zoa Zane, had suf- 
fered injuries to her right hip and possibly other 
injuries and assumed that her only injury was the 
amputation of her right leg below the knee. 

In this respect, you are instructed that the release 
in question contains, among other provisions, the 
following clause: 
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‘*Tt is understood and agreed that this release 

extends to all claims of every nature and kind 

whatsoever, known or unknown, suspected or un- 

suspected, and all rights under Section 1542 of 

the Civil Code of California are hereby expressly 
waived.”’ 

The plaintiff, Zoa Zane, knew generally when she 
signed the release what it meant and that its effect 
was to bar her right to sue for any injuries received 
by her in the bus accident in question although she 
did not know of or suspect such injuries, or if she 
attached her signature to said release carelessly 
and with indifference to her rights and without mak- 
ing any effort to determine the contents of said re- 
lease then the release must be upheld and the plain- 
tiffs are precluded trom recovering in this action 
unless vou find from clear, convincing, and satisfac- 
tory evidenee that the plaintiffs were induced to 
sign the release by intentional fraud and deceit on 
the part of the defendant as 1 have defined fraud 
and deceit in other instructions given you in this case. 
(49-50) 


upon the ground and for the reason that the same properly 
states the law applicable to this case, and the defendant 
was entitled to such instruction and was prejudiced by the 
refusal of the court to give the same, and in refusing such 
instruction the court in substance instructed the jury that 
the release signed and executed by the plaintiffs was of no 
foree or effect. 

No. 11. The court erred in refusing, over the exception 
and objection of defendant (463), Defendant’s Requested 
Instruction No. 6, reading as follows: 


You are instructed that although you may find that 
plaintiff, Zoa Zane’s, hip was fractured in the bus 
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accident, and it was faisely represented to her that 
there was no fracture of the hip, yet the falsity of 
such representation, if any, will not entitle the plain- 
tiffs to recover unless they go further and prove to 
your satisfaction by clear and convincing evidence 
that the falsity of such representation was known to 
the person making the same at the time he made it, 
and that he knowingly made a false representation 
for the purpose of inducing the plaintiffs to execute 
the release in question, and that plaintiffs relied upon 
the same. (93) 


upon the grounds and for the reason that the same properly 
states the law applicable to this case, and the defendant 
was entitled to such instruction and was prejudiced by the 
refusal of the court to give the same; and upon the ground 
that although plaintiffs in their complaint and under their 
requested instructions which were given to the jury sought 
to recover from this defendant both on the grounds of 
intentional fraud and constructive fraud, nevertheless the 
court refused to instruct the jury as to the burden of proof 
required of the plaintiffs to establish intentional fraud. 

No. 12. The court erred in refusing, over the exception 
and objection of defendant (463), Defendant’s Requested 
Instruction No. 9, reading as follows: 

You are instructed that although you may find 
from a preponderance of the evidence that the rela- 
tion of principal and agent did exist to some extent 
between the defendant company and Dr. Blackman, 
and statements were made by such doctor to plain- 
tiffs, or one of them, but that said Dr. Blackman was 
without authority to represent the defendant in the 
negotiation of a settlement with and a release from 
the plaintiffs on account of injuries incurred, and 
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such statements were not made for the purpose of 
influencing the plaintiffs in making a settlement, a 
release subsequently negotiated by an agent of the 
defendant company without knowledge on his part 
of the statements made by the doetor cannot be 
avoided by reason of such statements. (55) 


upon the grounds and for the reason that tle said requested 
instruetion correetly states the law applicable to the facts 
of this case, and the defendant was entitled to the same 
and was prejudiced by the refusal of the court to give the 
same; and upon the further grounds and reasons that in 
refusing to give said instruction the eourt left the convine- 
ing inferenee with the jury that Dr. Blaekman was the 
agent for the defendant for all purposes and the defendant 
was bound by any statements or representations made by 
him, although he was not authorized to make sueh state- 
ments and the defendant had no knowledge of the same. 

No. 13. The court erred in refusing, over the exception 
and objection of defendant (463-464), Defendant’s Request- 
ed Instruction No. 138, reading as follows: 


Even though you should find from the evidenee 
that there were false representations made to the 
plaintiffs, and that they were induced thereby to 
accept the money and execute the release, vet if you 
should further find from the evidence that they failed 
to rescind the release with reasonable diligenee after 
discovery of the fraud and to notify the defendant of 
such reseission, and continued to retain and use the 
consideration paid them for the release for an un- 
reasonable length of time after diseovery of the 
fraud, then the plaintiffs are deemed to have ratified 
the release, and they eannot now set aside the re- 
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lease, and under such a state of facts vour verdict 
must be for the defendant. (57) 


upon the grounds and for the reason that said requested 
instruction properly states the law applicable to the facts 
of this ease, and the defendant was entitled to the same 
and was prejudiced by the refusal of the court to give the 
same, and upon the further ground that the undisputed 
evidence shows that the plaintiffs expended all of the money 
paid to them by the defendant on account of the release in 
evidence without giving any notice of rescission of the re- 
lease and without tendering the return or repayment to 
the defendant of the moneys received by the plaintiffs, and 
that after plaintiffs had actual notice that the plaintiff, 
Zou Zane, had injuries unknown at time of release, the 
plaintiffs continued to expend the moneys received by them 
for the release without notice of rescission or offer to re- 
turn or repay the moneys to the defendant. 

No. 14. The court erred in refusing, over the execep- 
tion and objection of defendant (464), Defendant’s Re- 
quested Instruction No. 14, reading as follows: 


You are instructed that if vou should find from 
a preponderance of the evidence that the plaintiffs 
in this ease are entitled to recover, and the release 
should be set aside and voided, but that the plain- 
tiffs are unable to make restitution to the defendant 
of the amount or amounts received by them on ace- 
count of said release, then the defendant is entitled 
to receive full credit for the amount paid by it to 
the plaintiffs for said release. In other words, if you 
should find for the plaintiffs, in arriving at your 
verdict for damages, if any, to which they are en- 
titled you must first deduct all amounts received by 
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them from the defendant on account of the release in 
question. (958) 


upon the grounds and for the reason that said requested 
instruction properly states the law applicable to the facts 
of this case, and the defendant was entitled to the same 
and was prejudiced by the refusal of the court to give the 
same, and upon the further grounds and reason that in 
refusing said instruction the court substantially instructed 
the jury that the plaintiffs were entitled to any amount of 
damages without any credit whatever to the defendant for 
amounts previously paid by the defendant to the plaintiffs, 
and without making any deduction from the verdict on ac- 
count of amounts previously paid by the defendant to the 
plaintiffs. 

No. 15. The court erred in giving all of its instructions 
to the jury (447-459), upon the grounds and for the rea- 
sons that the court by repetition unduly accentuated the 
plaintiffs’ theory of the case, and although the plaintiffs 
in theix complaint sought to recover on several grounds 
including intentional frand, constructive fraud, and upon 
Section 1542 of the Civil Code of California, yet the court 
in its instructions did not distinguish between these differ- 
ent grounds and theories nor explain nor define the same, 
and in giving the various instructions did not state to what 
ground or theory the same were applicable. Therefore, the 
instructions as a whole were conflicting, confusing, and mis- 
leading to the jury. 

No. 16. The court erred in denying defendant’s al- 
ternative motion for new trial (62-65, 67) upon the grounds 
and for the reasons set forth in Specifications of Error 


Nos. 1 to 15, inclusive. 
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ve 
ARGUMENT 


I. The written release received in evidence is a binding ob- 
ligation releasing defendant from all injuries received by 
Zoa Zane, known or unknown, and cannot be set aside on 
grounds of mistake or “constructive” fraud. 


(Specification of Error No. 1, paragraphs a-d, h-i) 

The release in question, although designated by plaintiffs 
in their complaint as a ‘‘general’’ release, is not such, but 
is express, specific, and detailed. It not only provides that 
defendant is released ‘‘of and from any and all claims and 
demands which we now have or may hereafter have’’ but 
also in separate paragraphs provides that the release ap- 
plies to all claims of every nature and kind, known or un- 
known, suspected or unsuspected, and plaintiffs expressly 
waive all provisions of Section 1542 of the Civil Code of 
California, the terms of which are quoted (143-144). It is 
true that plaintiffs withdrew their requested instruction 
No. 7 (46-47) based upon the Section of the California 
Code and apparently thereby abandoned their theory of 
recovering upon such statute, nevertheless, it night be well 
to review the decisions of the California courts construing 
such statute. 

In O’Meara v. Haiden, 204 Cal. 354, 268 P. 334, the Su- 
preme Court held that a ‘‘general’’ release did not bar an 
action for the recovery of injuries unknown to claimant at 
the time of the release. But in that case the release did not 
contain a clause stating it applied to all known and un- 
known, suspected and unsuspected injuries or a clause ex- 
pressly waiving all rights under said Section 1542. In 
Hudgins v. Standard Oil Company, 136 Cal. App. 44, 28 P. 
2d 433, the release in question did contain the clauses above 
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mentioned but as stated in Berry v. Struble, infra, it is very 
clear that the District Court of Appeal in the Hudgins case 
gave no consideration to the effect of said clauses and the 
same was not brought to the court’s attention. In Berry 
v. Struble, 20 Cal. App. (2d) 299, 66 P. 2d 746, the California 
court held that where substantial compensation is paid to 
a claimant, and in consideration thereof he executes a re- 
lease specifically providing that the same covers all ‘known 
and unknown’’ injuries, he cannot thereafter rescind the 
release and recover for injuries which he did not know 
to exist at the time. In that respect the court stated (read- 
ing page 747 of the Pacific Reporter) : 

‘There does not appear to be any principle of pub- 
he poliey which, in the absence of fraud or duress, 
would forbid parties who are laboring under no dis- 
ability from releasing for a consideration all claims 
arising from a particular accident, whether the in- 
juries be known or unknown.”’ 


It is an established rule of law that where it appears 
from the terms of a release that it was the intention of the 
parties to discharge a person of all known or unknown 
claims arising from an accident, in the absence of actual 
and intentional fraud, the injured person cannot reseind 
the agreement and recover for injuries unknown at the 
time the release was executed. 

Jordum @. Guerva (Gal. App.) 136 BP. 2d 367; 


Berry v. Struble, supra. 


The California statute referred to apparently permits, 
in a ease where there is nothing but a general release taken, 
a recovery for injuries unknown at the time of the execu- 
tion of the release, although there were no false statements 
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or representations made to the claimant by an agent of the 
releasee which induced or affected the execution of the 
same. In view of the specific terms of the release in ques- 
tion in this case, the plaintiffs, while in their complaint they 
relied upon the California statute, apparently decided to 
abandon that theory and withdrew from the jury any in- 
structions based on the California statute. As the case was 
finally submitted to the jury, it was, as we understand it, 
on two theories: First, that certain representations were 
made to the plaintiffs that Zoa Zane had no injuries to her 
hip and no injuries which would incapacitate her from using 
an artificial limb; that plaintiffs relied upon such state- 
ments in executing the release; that such statements were 
false and that although the person or persons making such 
statements acted innocently and did not know of their fal- 
sity and believed the statements to be true, nevertheless, 
plaintiffs are entitled to recover. Second, in one instrue- 
tion requested by plaintiffs and given by the court, the 
plaintiffs advanced the theory that the mere fact, if such 
be true, that a claim agent submits one form of release to 
a claimant but the release actually executed is different 
in wording than that originally submitted, entitles the 
claimant to absolutely rescind the executed release. This 
theory, if it has any soundness whatever, is apparently 
based upon intentional and actual fraud. At this time we 
will give consideration to the first theory. 

In support of such first theory plaintiffs in the court 
below relied almost entirely upon a decision of the Supreme 
Court of the State of Avizona in Alchison, etc., Ry Co. v. 
Peterson, 34 Ariz. 292, 271 P. 406. It is contended that the 
Supreme Court of Arizona has established the rule that a 
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claimant in the face of a general release can recover for 
Injuries unknown to him at the time he executed the release 
where statements are made to him which afterward develop, 
to be false, although the statements were innocently made 
without knowledge of falsity on the part of the person 
making the same. This has quite often been referred to 
by courts as ‘‘constructive’’ fraud. As a matter of fact 
it is nothing more than mutual mistake. This is established 
by the Supreme Court of Minnesota in Jacobson v. Chicago 
Maid St sity Co., 132"™Minn. 181, 156 N. W. 25a; avhich 
is relied upon by the Supreme Court of Arizona, in arriv- 
ing at its conelusions in the Peterson case. The Minnesota 
court said: 

‘‘In such cases the courts grant relief either upon 
the ground of fraud in law, sometimes spoken of as 
constructive fraud, or mutual mistake. It is not ma- 
terial whether it be termed fraud in law or mistake; 
the result is the same in either case.’’ 


The Peterson case is clearly distinguishable from the 
case at bar. In the first place, the terms of the release 
which was executed in the Peterson ease were given no 
consideration nor recited nor mentioned in the decision. 
and it is quite evident no point was made before the 
Supreme Court of the effect of specific and express terms 
of the release covering unknown and unsuspected in- 
juries, if there were any such terms. Apparently from 
the decision the release must have been one very gen- 
eral in its terms. It is to be kept in mind that there was 
no proof whatever that the statements alleged to have 
been made to the plaintiffs, or one of them, by Dr. Black- 
man and Mr. Cameron, or one of them, that the only in- 
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juries received by her were those necessitating the am- 
putation of her right leg below the knee and there was 
no injury to her hip and she could use an artificial limb, 
were known to be false. There 1s no evidence that either 
of said persons knowingly made a false statement. Ac- 
eording to the record such statements made by said per- 
sons were wholly innocent and they believed them to be 
true. By the overwhelming authority if a settlement is 
made with a person suz juris and in his right mind, and 
a release is executed which clearly and expressly 1s in- 
tended to cover all known and unknown, suspected and 
unsuspected rajuries resulting from an accident, and ts 
clearly intended to cover ‘‘constructive’’ fraud or mis- 
take, the claimant is barred and estopped from thereafter 
recovering for unknown and unsuspected injuries al- 
though it afterwards develops that the statements and 
representations made to the claimant were absolutely 
false. This is the rule even in Minnesota, the decision 
of whose Supreme Court is relied upon by the Supreme 
Court of Arizona in the Peterson case. 
Hanson v. Northern States Power Co., 198 Minn. 
24, 268 N. W. 642; 
Moses vs. Carver, 298 N. Y. Supp. 378, 164 Mise. 
204 ; 
Hoffman v. astern Wisconsin R. & Light Co., 
134 Wis. 603, 115 N. W. 383; 
Quebe v. Gulf C. 6 S. I’. R. Co., 98 Texas 6, 81 S. 
W. 20. 


In addition to’ the specific and complete release, de- 
fendant’s Exhibit B, the plaintiffs signed and executed 
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two other written releases, defendant’s Exhibit C (147) 
and Delo): 

Such exhibits are the vouchers by which the plaintiffs 
were paid the amounts they demanded for the release. 
Each voucher contains a complete release of all the in- 
juries resulting from the accident. Each release was 
specifically signed by the plaintiffs and was not designed 
to be effective merely by endorsement of the vouchers. 
While the releases contained in the vouchers are quite 
general and not as specific and detailed as the main re- 
lease, nevertheless, they clearly show the intent of the 
plaintiffs to accept the amounts named in full settlement 
of all injuries received in the accident. 

This case should not have gone beyond the point where 
it was apparent that no intentional false statement was 
made to the plaintiffs, and the court should have granted 
the motion for instructed verdict made at the close of 
plaintiffs’ testimony; in any event, should have granted 
the motion for instructed verdict made at the close of all 
the evidence, and if the court desired to take it under 
advisement, as allowed by the rule, certainly defendant’s 
motion for judgment notwithstanding the verdict, should 
have been granted. 


IJ]. There was no intentional or actual fraud on the part of the 
defendant. 
(Specification of Error No. 1, paragraph e) 


Solely for the purpose of this paragraph of the argu- 
ment, we will assume that the evidence was sufficient to 
establish agency between Dr. Blackman and Mr. Cameron 
and the defendant. Dr. Blackman was the physician who 


attended Mis. Zane at the Indio hospital and Mr. Cameron 
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was a claim agent. It was the representations of these 
two men which Mrs. Zane claims induced her to sign the 
release. 

Mrs. Zane was in the Indio hospital under Dr. Black- 
man’s eare from December 11, 1942, to March 8, 1943— 
almost three months. As stated in the Summary or Un- 
pIsPpUTED Facts, there was no effort on the part of the 
alleged agents of the defendant to hurry or rush the 
plaintiffs into a settlement, and there was no effort to 
induce them to accept a trifling or nominal sum. The 
first offer made by defendant to plaintiff was $12,000.00, 
which is certainly substantial (137). There was no effort 
to isolate Mrs. Zane or to prevent her from consulting 
persons whom she desired to consult. Mr. Cameron would 
not deal with Mrs. Zane without the approval of her hus- 
band, and at all times urged her to confer with him. He 
would not accept a release except one executed by the 
husband in his, Cameron’s, presence (141). For the first 
three weeks that Mrs. Zane was in the hospital, Cameron 
never discussed the matter of settlement. He was merely 
solicitous of her welfare (131-1385). The first discussion 
of settlement was after the second operation which was 
about six weeks after she entered the hospital (136). 

A very potent fact is that Cameron was not with the 
plaintiffs at the time they decided upon what amount 
they would accept, and could not possibly have influenced 
them in arriving at such amount (158-140). The plain- 
tiffs themselves, in the absence of Cameron, Dr. Black- 
man, or any other person, decided that $15,000.00 was a 
proper amount to accept for the injuries to Mrs. Zane 
and their minor child. Mrs. Zane, with the approval of 
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her husband, sent a telegram to Cameron in Los An- 
geles, stating they would accept $15,000.00 plus hospital 
expenses (defendant’s Exhibit A-189). Mrs. Zane ad- 
mits that plaintiffs were paid every dollar they demanded 
without any further maneuvering or dickering on the part 
of the defendant (139-140). This indicates that the plain- 
tiffs and not the defendant were the persons anxious to 
effect a speedy settlement. This is further brought out 
by the facts that the telegrain was sent on January 29, 
1943—Cameron, soon after receiving the same, went to 
Indio and aceepted plaintiffs’ offer—as the husband was 
not present, he left a form of release to be studied and 
discussed by the plaintiffs —Thereafter he made no effort 
to hurry the plaintiffs into a settlement.—It was February 
19th before the release was finally executed (141-142). 
Certainly such facts do not indicate that Cameron thought 
he was making a settlement which was advantageous and 
beneficial to the defendant. If he thought the settlement 
was to the great advantage and benefit of the company, he 
would have been pressing and urging a speedy execution 
of the release. On the contrary, his actions indicate that 
he thought the company was paving the plaintiffs a very 
large amount and did not seem to care whether the plain- 
tiffs accepted settlement or not. 

It is not claimed that Cameron had any knowledge of 
medicine and, of course, 1t was apparent that any state- 
ments made hy him were solely based upon statements of 


Dr. Blackman. Cameron had no reason to intentionally 


make a false statement—at no time did he endeavor to 
induce plaintiffs to accept some small or nominal amount 


—at no time did he deny lability upon the part of the 
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defendant company, but on the contrary acknowledged 
full responsibility for the accident. The amount paid the 
plaintiffs was substantial. While there is no express tes- 
timony to that effect, nevertheless, it is very apparent from 
all the facts that even if plaintiffs knew that Mrs. Zane 
had a fractured hip, they still would have aecepted $14,- 
500.00 plus medical expenses for her injuries. 

As to Dr. Blackman, there is not even a remote infer- 
ence that he had any reason and /or object in concealing 
injuries from the plaintiffs. He was not on a salary with 
the defendant for the purpose of treating injured pas- 
sengers, but received pay at the regular rates charged by 
physicians for all work performed by him, and according 
to defendant’s Exhibit D (151-154), his charges were not 
small. If he had known that she had an injured hip, cer- 
tainly he would have treated the same because that would 
have added to his remuneration. 

From Dr. Blackman’s deposition (359-407) it appears 
not only he did not know of the fractured hip at the time 
Mrs. Zane was in his hospital, but also in spite of sub- 
sequent developments showing that in August, 19438, she 
had a fractured lip, he is quite definitely of the opinion 
such fracture did not exist while she was in the hospital. 
He made the usual examination of Mrs. Zane, including a 
complete examination of the hip region and pelvis. There 
was no movement of the thigh or shortening suggestive 
of fracture. He frequently moved and activated her right 
leg and there was no complaint of pain in the hip, no 
muscle spasm about the hip which indicated fracture. 
For such reason he took no X-ray of the hip and was 
satisfied that there was no fracture (368-369). Plaintiff’s 
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physician, Dr. Lytton-Smith, said under the same cireum- 
stances he would not have taken an X-ray of the hip re- 
sion (228). 

Another very potent fact is that Dr. Blackman per- 
formed a second operation to repair the stump of Mrs. 
Zane’s leg, and the sole object of that operation was for 
the purpose of adjusting and fitting the leg to an artificial 
limb. Certainly, Dr. Blackman would not have repaired 
the stump to allow the use of an artificial limb if he 
knew Mrs. Zane had a fractured hip. It is admitted by 
all the medical witnesses, Dr. Blackman (407), and Dr. 
Lytton-Smith (229) that a fractured hip, unless repaired 
and made sound, will not bear the weight of an artificial 
linb. No physician will perform an operation for the 
purpose of adjusting a leg to the use of an appliance 
that would immediately and definitely disclose another in- 
jury which he was attempting to conceal. 

Dr. Lytton-Smith testified that had he administered 
treatment to Mrs. Zane as deseribed by Dr. Blackman in 
his deposition, and had observed the same results, he 
would have reached the conelusion that there was no 
fracture of the hip at that time (228-229). He also testi- 
fied that had he discovered any evidence of fracture in 
the hip region, he would not have performed the opera- 
tion to repair the stump (229-230). 

We think the evidence is very persuasive that the frac- 
ture of the femur discovered in August, 1943, did not ex- 
ist while Mrs. Zane was in the Indio hospital; and it is 
conclusive that if it did exist, it was not known to or 
noticed by Dr. Blackman, and his statements as to the 
same were wholly innocent. Of course, any statements 
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by Mr. Cameron based upon information given by Dr. 
Blackman would also be innocent. 

The only other evidence remotely imferring intentional 
fraud is the testimony of Mrs. Zane that the form of re- 
lease left with her by Mr. Cameron after she sent the tele- 
gram, defendant’s Exlibit A, was not the same as the one 
introduced in evidence, defendant’s Exhibit B, in that two 
of the blanks in the printed form were filled in with different 
wording (175-176). This is indeed strange. The evidence 
is that Cameron left this form of release with Mrs. Zane 
two or three days after January 29th and it remained in 
her possession until the very time that a release was signed. 
There is no evidence that Cameron, when he came to Indio 
on February 19th, brought another release with him—there 
is no evidence that he ever had this original form of release 
in his possession after delivering the same to Mrs. Zane. 
The inference is that Cameron immediately at the time the 
release was to be executed, by ‘‘hocus poeus,’’ sleight of 
hand, or black magic, substituted another release for the 
one left with Mrs. Zane. This is ridiculous. 

Such a statement becomes more than ridiculons when 
you consider the following admitted facts: Mrs. Zane claims 
that in the form left with her the blank space following 
the printed words, ‘‘resulting in’’ was filled in with the 
words, ‘‘loss of right foot and lower leg’’ instead of the 
words, ‘‘personal injuries and property damage’’ as are in 
the executed release, defendant’s Exhibit B. (Compare de- 
fendant’s Exhibit M—177, with Exhibit B.) In this aeci- 
dent she also received a fractured left ankle which was 
known to all parties concerned and which was treated and 
reduced at the hospital (179). It is beyond comprehension 
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that any claim agent would specify one known injury in a 
release and omit another known injury. Mrs. Zane testified 
in the printed form first submitted to her the blank for the 
amount of compensation paid was filled in with $14,500.00 
instead of $15,967.00. It is unexplainable as to why a claim 
agent should state that amount paid as being $14,500.00 
when in fact the company was paying $15,967.00 which in- 
eluded the medical expenses. Js this clear, convincing and 
satisfactory evidence of fraud as required by the authori- 
ties? Definitely it is not. 
dice v. Tissow, 57 Ariz. 230, 112 P. 2d 866. 


Even admitting that the blank space in the original form 
of release stated the injuries to be loss of right foot and 
lower leg, that could make no difference in the determina- 
tion of this case. Mrs. Zane testifies that the form left with 
her was identical with the form finally executed except for 
the filling in of the blank spaces (175). All printed matter 
contained in the final release was in the original form. As 
the final release, defendant’s Exhibit B, is not incorporated 
in the printed record by photostatie copy, the court will 
have to refer to the original, which is in the possession of 
the Clerk of this Court, to determine exactly what is print- 
ed and what is written in script. The releasing clauses are 
all printed, as well as the clause stating that claimants 
understand and agree that the release extends to all claims 
of every nature and kind, known or unknown, suspected 
or unsuspected, and the clause waiving rights under Sec- 
tion 1542 of the Civil Code of California, and the recitation 
of the terms of such Section. Mrs. Zane testified that she 
well knew that the release left with her covered ‘‘all in- 


juries known or unknown, or something to that effect’’ 
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(176). Under such circumstances, if the alleged original 
form of release was before us instead of the one actually 
exeeuted, we would still have the same question of law. 

We conclude that there was no clear, convincing and sat- 
isfactory evidence of actual and intentional fraud, and if 
there was, the release extended to all claims of every na- 
ture and kind and for a large sum of money paid to them, 
the plaintiffs agreed that the release covered all claims. 


Ill. There was no competent evidence that a false representa- 
tion was made by an agent authorized to bind the defend- 
ant and no competent evidence that the plaintiffs were 
entitled to rely upon any such representations. 


(Specification of Error No. 1, paragraphs { and g) 

The burden was upon the plaintiffs to prove by a pre- 

ponderance of the evidence that a person making repre- 

sentations to them which were relied upon in executing the 

release was an agent of the defendant authorized to make 
the representations. 

U.S. Smelting, etc., Co. v. Wallapai Mining Develop- 

ment Co., 27 Ariz, 126, 230 P. 1109. 


Further, the burden is upon plaintiffs to prove not only 
that the person making the representation was an agent 
of the defendant, but that in making the same, he was 
acting within the scope of lis agency. 

45 Am. Jur., page 688. 


Agency cannot be proved by declarations of the alleged 
agent or of a third person. 
Bristol v. Moser, 53 Ariz. 185, 99 P. 2d 706. 
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Insofar as plaintiffs’ testimony is concerned, there is 
no evidenee of agency between Dr. Blackman and the de- 
fendant company except alleged declarations of Dr. Black- 
man himself and alleged declarations of Mr. Cameron, 
a elaim agent. It is apparent from the testimony that 
plaintiffs well knew that Mr. Cameron was nothing but 
a claim agent for the defendant with limited authority, 
and he had to submit all major matters to the head office. 
There was no evidence indicating that Mr. Cameron had 
the right to employ a physician for the defendant or to 
bind the defendant by any statements concerning the em- 
ployment of a physician. Therefore, any evidence intro- 
dueed by the plaintiffs tending to show agency between 
Dr. Blackman and the defendant company was out of the 
mouth of the agent himself, which is not sufficient to es- 
tablish agency. 

The relationship between Dr. Blackman and the de- 
fendant company was established by the testimony of Mr. 
Karl F. Parks, Superintendent of Pacific Greyhound Lines. 
He testified that the only relationship between Dr. Black- 
man and the defendant was that he is on the medical 
staff of the Southern Pacific Company. The Southern 
Pacific Company being a minority stockholder in the 
Pacific Greyhound Lines, the employees of the defendant 
eontribute $1.75 a month towards the Hospital Associa- 
tion of the Southern Pacifie Company, and if the em- 
ployees of the defendant become ill, they are entitled 
to treatment by members of the medical staff of the 
Southern Pacific Company. If they are injured while on 
duty, then their cases fall under the State Compensation 
Acts and they select a doctor of their own choosing. There 
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is no provision for the treatment of passengers by doc- 
tors or hospitals. In case of an accident the injured passen- 
gers are taken to the nearest hospital where they can ob- 
tain medical attention, regardless of who or where or what 
it may be. Dr. Blackman is a private, practicing physician 
in Indio, California, and not retained by Pacific Grey- 
hound Lines, and has no authority whatever to negotiate 
for the settlement of claims and no right whatever to make 
any representation to an injured passenger binding the 
defendant (347-351). 

Mr. Cameron had no authority whatever to hire or em- 
ploy Dr. Blackman, and his duties were restricted to in- 
vestigation and adjusting claims (331-334). 

In our opinion, the proof was wholly insufficient to es- 
tablish any agency between the defendant and Dr. Black- 
man. Mr. Cameron was an agent of the defendant but for 
one purpose only—to adjust and settle claims of injured 
passengers. [le had no authority whatever to employ phy- 
sicians nor to bind the defendant by any statements con- 
cerning the employment of a physician. The plaintiffs well 
knew that Cameron was nothing but a claim agent and 
also well knew that Dr. Blackman was not on the payroll 
of the defendant. They themselves accepted and endorsed 
the voucher by which Dr. Blackman was paid for his 
services. They themselves paid all hospital and medical 
expenses incurred after the settlement. We think the evi- 
denee wholly insufficient to establish ageney. 
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IV. The failure of the plaintifis to notify defendant of the 
rescission of the release, and the retention by them of the 
consideration received for the release after they had 
knowledge of the true facis estops and bars them from 
recovery in this case. 


(Specification of Error No. 1, paragraphs j-m) 

If it be true that Mrs. Zane sustained a fracture of her 
hip at the time of the accident, the evidence indicates that 
she should have had knowledge of the same before Angust, 
1943. According to her testimony she definitely knew that 
she could not successfully use an artificial limb and that 
appears to be the main complaint of the plaintiffs. There 
is some testimony that she knew before she left the Indio 
hospital that her right leg was shorter than her left leg, 
and after she returned to Phoenix, she had continuous 
trouble and pain, and she never could successfully use 
an artificial limb. But durmg all of this time she did not 
notify the defendaut, Dr. Blackman, or any other person 
of her troubles, and kept expending and using the moneys 
received for the release. In March, 1943, she had $13,896.65 
of the $14,500.00 paid her which was deposited in the First 
National Bank of Arizona in Phoenix. Although in the 
month of July other deposits were made to her account, 
on the last day of July, 19438, she had only $11,625.14 
left (292). 

In August, 1943, she had X-rays taken and was definitely 
informed that she had a fractured hip, and if any repre- 
sentations had been made to her, she definitely knew m 
August, 1948, that they were false (124). The exact date 
in August when she learned this fact is not certain. There- 
fore, we cannot fix the exact amount of moneys she had 
on the date she had the X-rays taken and learned of her 
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additional injuries, but we do know that on the last day 
of July she had $11,625.14, and that in August there were 
no deposits to her account, and on the last day of August, 
1943, she had $5,044.08 (293). During August she spent 
a large amount of money buying a new home, furniture, ete. 

Therefore, we know that she had at least $5,000.00 of 
defendant’s money at the time she discovered her addi- 
tional injuries and the falsity of any representations made 
to her. She did not notify the defendant of the additional 
injuries, did not give notice of the rescission of the con- 
tract, nor offer restitution of moneys of the defendant still 
in her possession, but on the contrary retained such moneys 
and continued to expend them as she saw fit. No notice 
whatever was given to the defendant until the date suit 
was filed, Deeember 9, 1944, more than fifteen months after 
she had definite and explicit notice of the additional in- 
juries received by her. 

Although there had been considerable moneys deposited 
to her account between August, 1943, and December, 1944, 
nevertheless, at the time she filed suit she had approxi- 
mately $200.00 in the bank (306, 307). The picture is evi- 
dent: As long as they had money, the plaintiffs were not 
interested in additional recoveries, either beeanse the frac- 
ture of the hip was not caused by the aceident, or be- 
cause they were well satisfied with the settlement in spite 
of the discovered injuries not known at the time of the 
release. Although Mr. Zane called Dr. Blackman in October, 
1943, aceusing him, in substance, of malpractice, no notice 
was given to defendant. When they ran out of money then 
they cast about to find some means of getting additional 


funds and fell upon the idea of bringing suit for that pur- 
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pose. As shown in Summary or Unpispurep Facts, of the 
more than $5000.00 of the defendant’s moneys which plain- 
tiffs had on the Jast day of August, 1943, not more than 
10 per cent was expended on doctors, hospitals, ete. or 
in the treatment of Mrs. Zane for the additional injuries. 
The rest was spent for jewelry, automobiles, luxuries and 
what have you. It is well established that the retention 
of the consideration of a release by one sui juris, with 
knowledge of the facts, amounts to a ratification of the 
release where the retention is for an unreasonable length of 
time. 

45 Am. Jur., page 690; 

Chicago, elc., Ry. Co. v. Pierce (Seventh Cireuit) 

64 Fed. 293; 
Anno. 76 A. L. R. 344. 


In Colorado Springs and I. Ry. Co. v. Huntling, 66 Colo. 
015, 181 P. 129, the facts are quite similar to the case at 
bar. The plaintiff in that case was injured on August 25, 
1912, and on November 9th of the same year she executed 
a release. She charged that such release was induced and 
procured by reason of false and fraudulent representations 
on the part of the agents of the defendant, and also charged 
duress and undue influence. The suit was apparently filed 
on Mareh 14, 1914. She received a cheek for $900.00 in con- 
sideration of the release, which she did not eash until 
March, 1913, approximately fourteen months before suit 
was instituted. The Supreme Court of the State of Colorado 
held that the plaintiff had retained the moneys received 
by her on the settlement for an wnreasonable length of 
time, and that defendant was entitled to an instructed 


verdict ; the court in that respect saying (reading page 132) : 
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‘“‘If she were misled on any other matter relating 
to her injuries, except as to the exact location and 
nature of the fracture (which she claims to have dis- 
covered by X-ray examination of March, 1915), she 
knew the contrary prior to the filing of her com- 
plaint March 14, 1914, yet she took no steps to re- 
scind the settlement and continued to check on the 
proceeds thereof for almost a year thereafter. 

‘‘By instruction No. 11 the jury was told that— 

‘“HWven though you should find trom the evidence 
that there were false representations made to the 
plaintiff, and that she was induced by them to accept 
the money and execute the release, vet if you should 
further find from the evidence that she failed to re- 
scind the release with reasonable diligence after dis- 
covery of the fraud and to notify the defendant of 
such rescission, she cannot now set aside said re- 
lease, and on such a state of facts your verdict must 
be for the defendant.’’ 


“This is a correct statement of law, but inasmuch 
as this record conclusively shows that plaintiff did 
not rescind with reasonable diligence after she dis- 
covered, or ought to have discovered, the truth, there 
was no evidence upon which the jury could find for 
her under this rule. 

‘After she had recovered her health and usual! 
mental condition so as to render her capable of com- 
prehending the settlement made, she was bound 
either to affirm or disaffirm, and if she did not elect 
to disaffirm at once, that 1s, within a reasonable time, 
she must be considered as having elected to abide 
by the settlement. And having once, by her conduct, 
affirmed it, she could not afterwards disaffirm it.’’ 
Clacago, St. PG k, C. Ry. Co. u. Pierce, 64 Wedw29a, 
206, 12 Cac. Av 110. Mie. 


LY 
‘fAt the close of the evidence defendant moved 
for a directed verdict upon several grounds, among 
others that there was no proof tending in any man- 
ner to avoid the bona fides of the release, and that 
the evidence conclusively showed that the plaintiff 
had fully ratified it. This motion was overruled. For 
the reasons given, it should have been sustained. The 
judgment is accordingly reversed with directions to 
the trial court to enter Judgment of dismissal herein 

at the costs of plaintiff.’’ 


Kiven if it can be said that there was intentional fraud 
on the part of the defendant, the plaintiffs discovered the 
fraud more than 15 months before any notice was given 
to the defendant. The prejudice to the defendant is very 
apparent. By reason of the delay and laches on the part 
of the plaintiffs, the defendant lost the testimony of the 
very important witness, Mr. Cameron. The uncontradicted 
testimony given by Mr. Frazee Burke shows that Cameron 
was in the employ of the company until approximately one 
year before the trial of the case, that is, he was in the 
employ of the company until the spring of 1944 (331). At 
that time he became mentally incompetent and is still in 
that condition (331-333). If plaintiffs had notified de- 
fendant of the intended rescission of the contract in August, 
1943, and had brought action, defendant would have had 
the benefit of Mr. Cameron’s testimony. 

Under such circumstances, it must be said that the 
plaintiffs ratified the release after discovering the fraud, 
if there was any fraud, and are estopped and barred from 
recovery, and a verdict in favor of the defendant should 
have been directed by the court, or the motion for judg- 


ment notwithstanding the verdict granted. 
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V. The court allowed hearsay testimony to be introduced in 


behalf of plaintiffs which was harmful and prejudicial to 
defendant. 


(Specifications of Error Nos. 2, 3, 4. and 5. 
Specification of Error No. 16.) 


The court, over the objection and motion to strike of 
attorneys for defendant, permitted evidence to be intro- 
duced of a conversation between Mrs. Zane and an un- 
identified nurse to the effect that the defendant would pay 
all bills (90-91); a conversation between Dr. Blackman 
and Mis. Zane to substantially the same effect (92); a 
conversation between Mrs. Zane and Dr. Blackman and 
Mr. Cameron to the effect that her only injury was the 
amputation of her lower right leg, and that she could wear 
an artificial limb (105-107); and a conversation between 
Dr. Blackman and Jack Zane to the effect that Mrs. Zane 
would be able to use an artificial linb (200). These con- 
versations were all purely hearsay as to the defendant 
unless it was proved by a preponderance of the evidence 
that the persons making the saine were authorized agents 
of the defendant and that such statements were made 
within the scope of the agency. First referring to the con- 
versation between Mrs. Zane and some unidentified nurse 
set forth in Specification of Error No. 2, there was abso- 
lutely no evidence, remote or otherwise, of any agency 
between such nurse and the defendant. 

Referring to conversations between the plaintiffs and 
Dr. Blackman and Mr. Cameron, we have fully discussed 
the same in paragraph Ii] of this argument, our con- 
tention being that there should have been an instructed 
verdict in favor of the defendant upon the ground that 


51 

there was no competent evidence establishing relationship 
of agency between Dr. Blackman and the defendant, and 
no evidence that the alleged statements made by Mr. Cam- 
eron were within the scope of his agency. We do not deem 
it necessary to further elaborate on the subject. 

We contend that if we were not entitled to an instructed 
verdict, nevertheless, the court should have granted our 
motion for a new trial by reas6n of the erroneous admnis- 


sion of this hearsay testimony. 


VI. The couri erred in giving insiructions to the jury, at the 
request of the plaintiffs, which do no properly state the 
law applicable to the facts of this case. 


(Specifications of Error Nos. 6 7, 8 and 9. 

The Court, according to plaintiffs’ request No. 2, in- 
structed the jury to the effect that if agents of the de- 
fendant represented to the plaintiff, Zoa Zane, that her 
only injury was that necessitating the amputation of her 
leg, and that she could successfully wear an artificial limb, 
and such representations were not true, that plaintiffs were 
bound by the release insofar as injuries to Zoa Zane’s hip 
are concerned and that plaintiffs could recover for such 
injuries to the hip no matter if the agents did not know of 
the falsity of the representations, and no matter how inno- 
cently they acted. The instruction appears on pages 447 
and 448 of the Transcript of Record and is set out in 
Specification of Error No. 6. The court again instructed 
the jury substantially to the same effect in accordance with 
plaintiffs’ request No. 5, the instruction as given by the 


52 
court appearing on pages 448-449 of the Transcript of 
Record and is set out in Specification of Krror No. 7. 

As we have heretofore contended and argued in para- 
graph I of this argument, the release fully covered ‘‘con- 
structive’? fraud and ‘‘inutual mistake’’ and the court 
was not justified in submitting the case to the jury on those 
theories. If the court did allow the case to go to the jury 
on such theories, at least it should also have submitted to 
the jury the question of the effect of the terms of the release 
and also should have submitted to the jury the question 
as to whether the plaintiffs by the terms of the release in- 
tended to accept the sums paid them in settlement for all 
claims for all injuries received in the accident, known or 
unknown. This the court failed to do. 

The instructions complained of in Specifications of Er- 
ror Nos. 6 and 7 are particularly vicious in the following 
respects: These instructions are based upon so-called ‘‘con- 
structive’’ fraud or mutual mistake and not upon Section 
1542 of the Civil Code of California. If the case fell within 
the provisions of said Section 1542, under some California 
decisions it is not necessary to rescind the release in its 
entirety, but it is held that the release is not applicable 
to unknown injuries. The instructions in question, however, 
are based upon fraud, constructive or intentional, and in 
such event the release is void in its entirety. If the matter 
was to be submitted to the jury it should have been sub- 
mitted on the ground that the release was void on account 
of fraud and the plaintiffs were entitled to recover for 
all injuries suffered in the accident, the jury giving credit 
for the amounts theretofore paid plaintiffs by the de- 
fendant. This is true under the rule laid down in Atchison, 
etc., Ry. Co. v. Peterson, supra, relied upon by plaintiffs. 
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The court, according to request No. 6 of the plaintiff, 
gave an instruction over the objection of the defendant, 
which instruction appears upon pages 449-450 of the Tran- 
script of Record, and which is fully set out in Specification 
of Krror No. 8, to the effect that if the claim agent of the 
defendant left a form of release in which the considera- 
tion was stated to be $14,500.00 and in which the injuries 
sustained were stated to have been the loss of plaintiff’s 
right foot and lower leg, and if the jurv further find 
‘that said plaintiff was led by said claim agent to believe 
that the release which she was signing and which she 
signed was the form of release that said claim agent had 
left with said plaintiff, and that as a result, said plaintiff 
signed said release introduced in evidence, then said re- 
lease is no defense in this suit’’ and the verdict should 
be for the plaintiffs for such damages sustained by reason 
of a fractured hip. This matter is discussed under para- 
graph Il of this argument, and we refer to the argument 
therein made. It is our contention that the evidence was 
not sufficient to support such a theory of intentional fraud 
on the part of the defendant. It is further our contention 
that if the matter was submitted to the jury, the instruc- 
tion should have been full and complete. As it stands, the 
eourt is instructing the jury that the sole fact that the 
release executed by the plaintiffs 1s somewhat different 
than the form of release originally submitted justifies the 
jury in wholly disregarding the executed release. Accord- 
ing to the instruction of the court, the jury should wholly 
disregard the executed release even if the changes be- 
tween the same and the form originally submitted were 
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immaterial. The court also in said instruction charged 
the jury that they should wholly disregard the cireum- 
stances under which the final release was executed and 
it did not matter whether the final release was read or not 
read by the plaintiffs, but if there was any difference 
whatever between the release originally submitted and that 
finally signed, then the final release was wholly ineffective. 

Again in this instruction the court tells the jury that 
although under this charge of so-called intentional fraud, 
the executed release was wholly void, nevertheless, in 
arriving at the amount of damages, the jury should only 
give consideration to the damages suffered by plaintiffs 
on account of the injury to the hip, and should give no 
consideration whatever to other injuries received by plain- 
tiff, Zoa Zane, and give no credit to the defendant for the 
amount paid to plaintiffs. 

Certainly, this instruction is erroneous and very ap- 
parently harmful and prejudicial to the defendant, and 
the court should have granted the inmotion for new trial. 

In response to plaintiffs’ request No. 10, and over the 
objection of the defendant, the court instructed the jury 
which appears on pages 450-451 of the Transcript of 
Record and is set out in Specification of Error No. 9, on 
the measure of damages to which plaintiffs were entitled. 
Again in this instruction the court told the jury that al- 
though plaintiffs sought to set aside a release on the 
grounds of fraud they could claim that such release was 
set aside only in part. In other words, it was not necessary 
that the release be set aside in its entirety, but the plain- 
tiffs could aecept the benefits of the part of the contract 
they desired to accept and reject the rest. The jury was 
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definitely told that it was not required to consider all in- 
Juries received by plaintiff, Zoa Zane, in the accident or 
to give consideration to the fact that defendant had paid 
the plaintiffs $15,967.00, and were not required to give 
defendant any credit whatever for amounts paid plain- 
tiffs before the institution of the suit. 

We think this was error, and the motion for new trial 


should have been granted. 


VIL The court erred in refusing, over the exception and ob- 
jections of the defendant, instructions requested by the de- 
fendant which correctly stated the law applicable to the 
facts of this case, and the refusal of which prejudiced the 


defendant. 
(Specifications of Error Nos. 10, 11, 12, 13, and 14. 


Specification of Error No. 16.) 


Defendant’s requested instruction No. 2 was refused by 
the court (49, 462). In tlis request defendant asked the 
court to instruct the jury that the release in question con- 
tained a clause expressly stating that the same extended 
to all claims of every nature and kind, known or unknown, 
suspected or unsuspected and expressly waiving all rights 
under Section 1542 of the Civil Code of California, and to 
further instruct the jury that if the plaintiff, Zoa Zane, 
knew generally when she signed the release that its effect 
was to bar her right to sue for any injuries, although she 
did not know of or suspect such injuries, or if she attached 
her signature to said release carelessly or with indifference 
to her rights and without making anv effort to determine 
the contents, then the release must be upheld unless the 
jury find from clear, convincing and satisfactory evidence 
that there was intentional fraud on the part of the de- 
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fendant. This instruction was particularly designed to off- 
set the vices of the instructions given by the court at the 
request of the plaintiff set forth in Specifications of Error 
Nos. 6 and 7 in which the court submitted to the jury the 
questions of constructive fraud and mutual mistake with- 
out any consideration to the terms of the release or the 
intent of the plaintiffs in executing the same, and also in 
an attempt to cure the vices in the instruction given by 
the court at the request of the plaintiff set forth in Speci- 
fication of Error No. 8 in which the court stated that the 
mere fact that the executed release was different in word- 
ing than the form originally submitted by the claim agent 
of the defendant justified the jury in disregarding the 
executed release, regardless of the circumstances under 
which it was executed. 

The jury certainly should have been allowed to con- 
sider the intent of the parties when they executed a re- 
lease expressly discharging the defendant from all claims 
of every nature and kind, known or unknown, suspected 
or unsuspected. They certainly should have been allowed 
to consider the circumstances under which the plaintiffs 
finally executed the release—did they use diligence or did 
they demonstrate complete disregard of the terms of the 
release? This is particularly true when it is admitted by the 
plaintiffs that the printed terms of the release originally 
submitted were exactly, the same as the executed release, 
that is, it was generally in the same form. The only dif- 
ference being in the wording contained in two blanks. 
This is particularly true when it is admitted by the plain- 
tiffs that the terms of the release were discussed at the 


time it was signed. This is particularly true when it is ad- 
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mitted by the plaintiffs that in addition to said separate 
release, they executed releases in connection with the 
vouchers by which they were paid the compensation. 

In its request No. 6 (53, 463) defendant requested the 
court to instruct the jury to the effect that although the 
jury may find that Zoa Zane’s hip was fractured in the 
bus accident and it was falsely represented to her that 
there was no fracture, yet the falsity of such represen- 
tation would not entitle the plaintiffs to recover unless 
they go further and prove by clear and convincing evi- 
dence that such falsity was known to the person making 
the same at the time he made it. The court, at the request 
of the defendant, did instruct the jury generally to the 
effect that fraud is never presumed and it must be es- 
tablished by clear, convincing and satisfactory evidence 
(452), but did not specifically instruct the jury on the 
burden required of the plaintiffs to prove false represen- 
tations. In light of all other instructions given by the 
court, we think we were entitled to this instruction, and 
it was error to refuse it. . 

The court refused defendant’s requested instruction No. 
9 (55, 463) to the effect that although the relation of 
principal and agent did exist to some extent between the 
defendant and Dr. Blackman, but that said doetor was 
without authority to represent the defendant in the nego- 
tiation of a settlement of a claim, then any statements 
made by such doctor not for the purpose of influencing 
a settlement or release subsequently negotiated by an agent 
of the defendant company without knowledge on the agent’s 
part of the statements made by the doctor, cannot avoid 
the release. This instruction was requested in view of the 
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fact that it was admitted that Dr. Blackman being upon 
the staff of the Southern Pacific Company, did treat em- 
ployees of the defendant for certain illnesses, but he was 
not on the payroll of the defendant and had nothing to 
do with the treatment of injured passengers. We think 
we were entitled to the requested instruction to dis- 
tinguish between his authority when treating employees 
under the Southern Pacific contract and when treating pas- 
sengers, and it was error to refuse the same. 
45 Am. Jur, page 688. 

The court refused defendant’s requested instruction No. 
13 (57, 463) set out in Specification of Error No. 13 to 
the effect that even though the jury should find that there 
were false representations made to the plaintiffs by which 
they were induced to accept money from the defendant 
and execute a release, yet if the jury further found that 
the plaintiffs failed to rescind the release with reasonable 
diligence after discovery of the fraud and continue to 
retain and use the consideration paid them for the release 
for an unreasonable length of time after discovery of the 
fraud, then the plaintiffs ratified the release and cannot 
set the same aside. 

In paragraph IV of this argument defendant contends 
and insists that the evidence is such that the defendant 
was entitled to an instructed verdict because it was con- 
elusive that the plaintiffs had actual and definite knowledge 
of the alleged fraud in August, 1943, but gave no notice 
of rescission until more than fifteen months later when 
suit was filed, and in the interim retained more than 
$5000.00 of defendant’s money and expended the same Lor 
their own use. We strongly contend that the retention of 


59 
benefits of the release by the plaintiffs for the period 
of fifteen months without giving notice of rescission was 
an unreasonable length of time, which clearly prejudiced 
the defendant in the defense of this action in that evi- 
dence which would have been available has become un- 
available. 

If the court did not think that fifteen months was an 
unreasonable length of time as a matter of law for the 
plaintiffs to retain the benefits of the release without notice 
of rescission and therefore did not see fit to grant an 
instructed verdict on that ground, certainly the question 
of what is a reasonable or unreasonable length of time for 
the plaintiffs to retain these benefits and fail to give notice 
of rescission should have been submitted to the jury. The 
court’s failure to do so was error and highly prejudicial 
to the defendant. 

Defendant, in its requested instruction No. 14 (58, 464), 
which was refused by the court, requested the court to 
instruct the jury that if they found that the release should 
be set aside and avoided and that plaintiffs are entitled to 
recover, but that the plaintiffs are unable to make resti- 
tution to the defendant of the amount or amounts re- 
eeived by them on account of said release, then the de- 
fendant is entitled to receive credit for the amount paid 
to the plaintiffs—in other words, the jury in arriving at 
damages should first deduct all amounts received by plain- 
tiffs from the defendant. In view of the damage instruc- 
tion given by the court at the request of the plaintiffs set 
forth in Specification of Error No. 9 the defendant was 
entitled to this instruction, keeping in mind that this 


ease was not submitted to the jury under Section 1542 
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of the Civil Code of California but was submitted on the 
theory of fraud, constructive or intentional. Fraud, if 
proven, vitiates the entire contract. It must be remem- 
bered that in the complaint it is adinitted that the plain- 
tiffs received at least $14,500.00 on account of the release 
and by the proof it is shown that they received another 
$1467.00 on account of hospital and medical expenses. Fur- 
thermore, it is expressly alleged in the complaint that the 
plaintiffs are making no restitution to the defendant on 
account of the fact that either they had expended the money 
before they discovered the fraud, or had been compelled to 
expend it thereafter to cure the plaintiff, Zoa Zane, of the 
injuries received by her unknown at the time of the release. 

Regardless of such facts, and regardless of the plead- 
ings, the court insisted throughout its instructions in sub- 
mitting this case to the jury upon the theory that the 
contract was avoided only in part and not im its entirety 
and insisted upon instructing the jury that it should give 
no consideration to the amount of moneys paid to the 
plaintiffs by the defendant before the institution of the 
action. 

This was indeed prejudicial to the defendant, and the 
inmotion for new trial should have been granted. 


VII. The court's instructions to the jury were conflicting and 
confusing and unduly accentuated plaintiffs’ theory of the 


case. 
(Specification of Error No. 15. 


Specification of Error No. 16.) 
In the charge to the jury there was undue and unneces- 
sary repetition of instructions in favor of the plaintiff. 


The instructions are conflicting and confusing in that the 
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plaintiffs, in their complaint which was read to the jury 
at the beginning of the trial, sought to recover on three 
different grounds: (1) constructive fraud; (2) intentional 
fraud; (3) under Section 1542 of the Civil Code of Cali- 
fornia. The court in its instructions made no effort to 
define or explain these three different theories nor to dis- 
tinguish between them. Although plaintiffs withdrew their 
requested instruction under said Section 1542, the court 
did not explain to the jury that they could not find for 
the plaintiffs on that theory. 


IX. The court should have granted defendant's alternative 


motion for new trial. 
(Specification of Error No. 16) 


Defendant’s alternative motion for a new trial (62-65) 
set forth all the grounds contained in Specifications of 
Error Nos. 1 to 15, inclusive. We therefore refer to para- 
graphs I to VIII, inclusive, of this Argument in support 
of our contention that at least a new trial should have 


been granted. 
Respectfully subnutted 
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